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No. 2805 


WEBSTER BALLINGER, Appellant, 

vs . 

WEST PUBLISHING CO., a Corporation. 

BRIEF FOR APPELLEE 

STATEMENT OF FACTS. 

The real question presented by this appeal is whethc** the 
plaintiff has a remedy in equity, under the facts stated in the 
bill. 

The plaintiff has sought by the bill to treat the contract of 
conditional sale as a lien, and under the general powers of 
the equity court to foreclose that lien. By such a proceed¬ 
ing, the defendant is only called upon to perform his con¬ 
tract with the advantage of having credited against the 




price that he agreed to pay, the amount that he has actually 
paid. 

ARGUMENT. 

This court intimated that this might be done in the case 
of Smith vs. Gilmore, 7 Appeals D. C., 198. In the case 
cited a piano had been sold upon contract of conditional sale, 
and the conditional vendor sued in replevin against the pur¬ 
chaser from the vendee’s estate, after previously having 
filed a petition in the probate court asking that the vendee’s 
estate be authorized and directed to pay the balance of the 
purchase money. The replevin suit was decided adversely 
to the vendor, and he brought an appeal to this court which 
said: 

“In dealing with this contract, a court of equity in¬ 
vested with power to look beyond the mere form into 
the substance of the instrument in order to discover its 
real meaning, would be strongly inclined to treat the 
sale of the piano as made with the reservation of a 
lien for the purchase money, notwithstanding the re¬ 
citals that ‘this is a conditional contract’ or that the 
‘proposed sale is purely conditional.’ In a case at law 
involving the construction of a contract of the same 
general nature, it was said by the Supreme Court of 
the United States that the true construction ‘is not to 
be found in any name which the parties may have given 
to the instrument and not alone in any particular pro¬ 
visions it contains disconnected from all others, but in 
the ruling intention of the parties, gathered from all 
the language they have used.’ Herryford vs. Davis, 
U. S. 235.” 

As opposed to this statement of the law, the appellant 
has cited (page 8 of his brief), and urged in the Court be¬ 
low, that the case of Bierce vs. Hutchins, 205 U. S. 340, 
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states a different rule. Since this case, if in point, would 
be controlling, we call the court’s attention to the difference 
in facts between it and the case at bar, before submitting 
other authorities. The case came up from Hawaii. Certain 
personal property had been sold by the appellants to the 
Kona Company, under a contract of conditional sale. The 
Court states as follows : 

“After the last contract was made, the Kona Com- 
pany got into trouble and a receiver was appointed. 
The appellant thereupon filed a claim of lien upon the 
the railroad, supposed to belong to the Kona Company 
for materials used in the construction and equipment 
of the road.” 

The appellant subsequently brought suit to enforce this 
lien and filed a petition in the Kona Company proceedings 
asking that a decree, which had been previously made for 
the sale of the Kona Company’s property, be modified so as 
to except all liens from the operation of the sale. Only a 
part of the property which it had sold to the Kona Company 
had been used in the construction of the road. The lien suit 
was dismissed and the replevin suit instituted, and it was 
thereupon urged by the appellee that by filing the first pro¬ 
ceeding the appellant had elected which of two inconsistent 
remedies it would take, and was bound by that election. The 
court, in substance, said, in reversing the case (p. 9 347) : 

“The assertion of a lien by one who has title, so long 
as it is an assertion and nothing more, is merely a 
mistake.” 

and held that the proceedings taken to enforce the lien did 
not constitute an election or bar the replevin suit. 

We submit that the only value of this case to the appellant 
is the language from which it might be implied that the ap- 
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pellant in that case had attempted to exercise the same char¬ 
acter of lien that the appellee in this case desires to invoke. It 
is apparent from the reading of the opinion (page 345), part 
of which we have set out above, that the lien proceeding 
that was there sought to be enforced was not a proceeding 
of the same nature as the one at bar. 

“The appellant thereupon filed a claim of lien” (page 
345), clearly shows that the lien proceeding therein men¬ 
tioned, which the Court held could not be enforced and was 
valueless, was a proceeding in the nature of a mechanic’s or 
material man’s lien. 

That there may be no chance of misconception as to this 
point, we have examined the record in the case. The Court 
will see, from page 268 of the record, that finding of fact, 
number 12, is as follows: 

“That the plaintiff did not intend to nor did it in fact 
waive its title by bringing the action to enforce a ma¬ 
terial man's lien against the Kona Sugar Company, 
Limited, and its receiver.” 

At page 293 of the record is found, the opinion of the Su¬ 
preme Court of Hawaii, written by Chief Justice Frear, 
from which we take the following: 

“It will be sufficient to decide the single point as to 
whether the plaintiff is estopped from bringing this 
action of replevin, * * * for the reason that it 

had previously elected to pursue an inconsistent remedy, 
namely, by bringing an action for the price of the prop¬ 
erty and to enforce a material man's lien for the same 

At page 312, the Court will find a concurring opinion by 
Judge Hartwell, from which we take the following: 

“The plaintiff filed in the Circuit Court a notice of its 
lien on the railroad equipment * * * and brought 
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suit against the company and its receiver to enforce the 
lien which * * * it discontinued and afterwards 

lyought this action of replevin.” 

At page 251 of the record, the Court will find the notice 
of lien, that was tiled in the Circuit Court, which reads as 
follows: 

“Said lien being for materials furnished * * * 

for the construction and equipment of said railroad.” 

At page 246 of the record, the Court will see the bill 
which was brought to enforce this material man’s lien. 

We therefore submit that the proceeding in the Bierce 
case which the Court calls “the abortive lien proceedings” 
(page 346), were not, as urged by the appellants in the 
Court below, of the same nature as the proceedings at bar. 

We submit likewise that the doctrine of election is not in¬ 
volved. The appellee has made no other attempt, through 
court proceeding to enfore the contracts set forth in the bill 
of complaint. As was said by this court in the case of 
Smith vs. Gilmore already cited: 

“We agree with counsel that the mere demand of the 
balance of the purchase money or notice of willingness 
to receive it instead of taking the piano itself given to 
the vendee or the purchaser under her, would not be 
regarded as the exercise of election. Such demand 
would be in accordance with equity and good con¬ 
science.” 

We therefore submit that the doctrine of election of reme¬ 
dies has no application to the case at bar. 
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THE AUTHORITIES IN SUPPORT OF THE BILL. 

I 

It is respectfully submitted that the learned Justice below 
took a correct view of the law in holding that equity afford¬ 
ed a remedy for either vendor or vendee in a contract of 
conditional sale that in good conscience would require the 
vendee to perform his contract, but give him credit for the 
amounts he had paid. 

This doctrine was invoked in re National Cash Register 
Company, 174 Federal, 579, before the Circuit Court of Ap¬ 
peals, in which case Judge Lurton sat while Circuit Judge. 
There the National Cash Register Company intervened in a 
bankruptcy cause, claiming that before the bankruptcy, it 
had sold a cash register to the bankrupt on a conditional sale 
contract and that the trustee had obtained possession of the 
register before the payment of the purchase price. The peti¬ 
tion prayed that if the trustee would not complete the pur¬ 
chase price, that the Court order it sold and the proceeds 
paid to the petitioner to the extent necessary to complete 
the purchase price of the register. The trustee defended on 
the ground that there was a statute in Ohio which prohibited 
the vendor under a conditional sale contract from recovering 
the possession of the property without tendering back to 
the vendee a certain proportion of the purchase money paid. 
The Court held that the statute of Ohio had no bearing 
upon the case. We have so far mentioned it here that the ap¬ 
pellant may not be able to contend, as in the Court below, 
that the case itself involved the construction of a statute 
which gave to the plaintiff the right to equitable relief. The 
court will see from an inspection of the case and the statute 
involved (page 580), that the statute did not give that 
right. The Court, however, in speaking of equitable juris¬ 
diction to enforce contracts of conditional sale, uses this 
language: 
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Page 581, “In equity the reserved title of the vendor 
is regarded as in the nature of a security for the pay¬ 
ment of the price, and in some states it is held that such 
a conditional sale is equivalent of an out and out sale, 
and a mortgage back to secure the payment of the pur¬ 
chase money. At law the transfer of the property gives 
to the vendee the right to the possession so long as he 
is performing his agreement to pay. But when he fails 
to do this, his right to the possession ceases and he 
then holds it for the vendor. But in equity these con¬ 
siderations are regarded as technical merely, and the 
court will look to see whether the vendor has such a 
hold or claim upon the property as entitles him to sub¬ 
ject it to the payment of the purchase money. The 
maxim that equity follows the law is inapt where the 
legal remedy is inadequate to the enforcement of 
equitable rights. 16 Cyc 137. * * * 

“Nor is it true that a man may not have an independ¬ 
ent equitable interest in property of which he holds the 
legal title. ,> 

i 

The Court then reviews the statute of Ohio above men¬ 
tioned and continues the opinion as follows: 

“If the vendor instead of taking back the property 
should foreclose the vendee’s right by a proceeding in 
equity, there would be no such limitation. (Limitation 
relative to the repayment of part of the purchase price 
* * * ) On the other hand as the law then stood 

at the passage of the act, the vendor, treating the title 
of the property reserved by the contract, has a security 
for the payment of the price, might file his bill in equity 
to obtain a judicial sale of the property and an appro - 
tion of the proceeds to the payment of the debt . By the 
latter course the equity of the vendee was protected by 
the conscience of the Court and its power of control 
over the sale. He suffered no wrong of which he could 
complain. That the vendor has the right to proceed in 
this manner, we think, cannot be doubted. It is a 
favorite jurisdiction of equity to relieve against for- 
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feitures and the practice of this remedy will subserve 
the purposes of justice in such cases. * * The 

vendee had agreed to buy the property at the price 
named. The petitioner had a claim upon it, which it 
might treat as in the nature of an equitable lien for the 
unpaid balance of the price. It had the right to pro¬ 
ceed in equity. * * *” 

We desire to call the court’s attention to the case of Wolf 
vs. Bank, 168 Missouri Appeals, page 549, decided Feb¬ 
ruary 17, 1913. This was an action in equity brought by 
the vendor of personal property to enforce a lien for the un¬ 
paid portion of the purchase price. The contract by which 
the property was sold, provided (p. 551): “All property 
rights in this plant shall remain in us (the vendor) until 
after all money payable hereunder shall have been paid to 
us in cash.” The defendants in the case were the original 
vendees of the property and the Herman Savings Bank 
which had bought the property under a foreclosure of a 
mortgage on the realty. While the court discusses the ques¬ 
tion as to whether the property should be regarded as per¬ 
sonalty or realty, we will not quote that part of it, as it has 
no application to this case, since it was found to be person¬ 
alty. From the opinion we take the following: 

“We do not understand plaintiff as claiming a right 
to a lien under the mechanic’s lien statutes, but as 
founding the right on the terms and provisions of a 
conditional sales contract, i. e., a contract in which the 
vendor of personal property reserves title in himself 
until the payment in full of the purchase price. The 
mutual intent of the plaintiff and the brewing company 
(the vendee) to enter into a contract for a conditional 
sale not only is clearly expressed in the contract of sale, 
but also is manifested by a careful observance of all the 
requirements of the statutes relating to such contracts 
(p. 552) * * * 
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(P. 556) : “We conclude, that as between plaintiff 
and defendant bank, the title to the refrigerating sys¬ 
tem remained in plaintiff and that plaintiff had the op¬ 
tion of pursuing its remedy at law for the recovery of 
the property, or, treating the unpaid purchase price as 
a lien on the property, might sue in equity for the en¬ 
forcement of the lien. Hollenburg vs. Morris, 35 S. W. 
396; Campbell Company vs. Powell, 14 S. W. Rep 245; 
In Re National Cash Register Company, 174 Federal 
587; 35 CYC. 708; Woods Manufacturing Company, 
13 Southern 948; Westinghouse Company vs. Rail¬ 
road, 78 Atl. 897; 2 Story’s Equity Jurisprudence, Sec¬ 
tion 1216.” 

i 

The case of Gigray vs. Mumper, 141 Iowa, 396, is like¬ 
wise in point. The plaintiff sold to the defendant an undi¬ 
vided half interest in a certain stock of plumbing tools and 
materials, reserving to the seller the title to the property 
until the consideration should be fully paid. The suit was 
in equity to recover the balance of the purchase price and 
to foreclose the conditional contract of sale. The prayer 
of the bill was that the plaintiff have judgment and decree 
for the balance due, and that the same be decreed a lien on 
the property described in the contract. The appellant in the 
case made the same argument as in the case at bar by the ap¬ 
pellant here, namely that the remedy was in law, not in 
equity. The court said: 

$ 

\ 

“The argument of the appellant is that the plaintiff 
was entitled to maintain an action at law for the al¬ 
leged balance of the purchase price, and that whenever 
he elected to bring such action he waived his title to the 
property, and that he could enforce no lien thereon. The 
position is not well taken. It should be noted that the 
contract imposes a personal liability on the defendant 
to pay the full purchase price. Although the contract, 
therefore, on its face, reserved the title to the property 
to the seller until it was fully paid for, and gave to the 
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seller a right to declare a forfeiture upon default of pay¬ 
ment, such remedy was not exclusive. It is also true 
that a court of equity has power under some circum¬ 
stances to declare such a contract a mere security and 
to protect the purchaser from unconscientiable for¬ 
feiture. In this case a large part of the purchase money 
had been confessedly paid. * * * The plaintiff 

waived his right to declare a forfeiture but asked that 
he retain his security for the payment of such balance 
as should be found to be due. We think his petition 
stated a cause of action that entitled him to a hearing 
on the equity side of the Court.” ( 

The case of Singer Sewing Machine Company vs. Leipzig, 
113, N. Y. Supplement, 916, is likewise in point. The plaintiff 
sold to one “S” a machine upon a conditional sale. “S” was 
an operator in the shop of the defendant Leipzig. Default 
was made in the payments upon the machine and the plaintiff 
brought this action to foreclose its lien, making both “S’ 
and Liepzig defendants. The Court said: 


“The plaintiff clearly had a lien and a right to fore¬ 
close it. The property being in the possession of Leipzig 
it was proper that he should be made a party so that 
his rights, if he claimed under Schutzman, should not 
be prejudiced, but as there is no evidence that Leipzig 
had acquired the interest of Schutzman in the property, 
the judgment should be modified by providing that if 
the property, when sold under the judgment, failed to 
satisfy the lien, costs and expenses, the defendant 
Schutzman should only be liable for the deficiency. 

Judgment modified by providing that if upon a sale 
of the property, the proceeds thereof are not sufficient 
to satisfy the lien, together with the fees, expenses, 
costs and disbursements, the respondent recover of the 
defendant ‘S’ only, the balance thereof remaining un¬ 
satisfied.” 
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The proof in this case was that Leipzig had not acquired 
the interest of “S” in the property. 

We next desire to call the Court’s attention to the case of 
Hollenberg Music Company vs. Morris, 35 S. W. 396. A 
piano had been sold on a contract of conditional sale, and 
the action was to declare a lien on the piano and for it fore¬ 
closed. The Court said: 

\ 

“Considering the questions, without reference to our 
statutes, for this contract was entered into in another 
State, the title to-the piano remained in the vendor, 
subject to the payment of the debt.” * * * 

\ 

In speaking of the remedy the Court said: 

“Equity certainly favors that remedy which inflicts 
the least hardship on the debtor. We therefore con¬ 
clude that plaintiff could proceed by foreclosure on the 
piano for the balance due, and was not confined 

* * * to a judgment for the specific property, 

* * * The judgment will be reversed and here 
rendered for the debt as adjudged, with a foreclosure 
on the piano.” 

< 

« 

The next case to which we desire to call the Courts at¬ 
tention is Campbell vs. Powell, 78 Texas 53. The Court, 
at page 64, explains the facts so far as the case at bar is 
concerned, as follows: 


“The general rule in reference to personal property 
is that when the seller delivers possession of the things 
sold, he parts with the seller’s lien, but the property in 
this case was not delivered with intent to pass the title, 
but rather as a bailment by the express terms of the 
contract, title remaining in the appellant, who expressly 
agreed to make title only when the purchase money 
was paid. 

“The seller now elects to have the property sold and 



proceeds applied to the payment of the debt due it and 
against appellees. We are of the opinion he is entitled 
to this relief, which cannot be defeated by the fact that 
such relief may not have been sought until after Powell 
had sold, as fully as he could, the property.” 

The Court, in this case, at page 64, expressly states it has 
treated the case without reference to an act of the Legisla¬ 
ture, which was passed after the contract was made. 

The case of Loftus vs. King, 23 Texas Civil Appeals, 36, 
is likewise in point. From the opinion we take the follow¬ 
ing (page 37) : 

‘‘The instrument set out in the petition, styled therein 
a conditional contract for sale, was executed by the ap¬ 
pellee, E. King. * * * It is substantially an ac¬ 

knowledgment by the appellee of the sale to him of 
the furniture by the Company for the sum of $150.60 
on account of which he had paid $10, and had agreed 
to pay $10 on the 12th of each month thereafter until 
the entire purchase price should be fully paid, agreeing 
also that the title to the property should fully vest and 
remain with the Furniture Company until the property 
should be fully paid for, according to the terms of the 
contract. It was agreed that if the appellee should fail 
to pay, the installments of money or any one thereof 
punctually, the interest of appellee in the property 
should fail, and the Furniture Company should have 
the right to take possession thereof, and treat all pay¬ 
ments as rent. * * * 

“The evidence in the case, however, went only to 
prove the right of recovery upon the second count. 
(The petition was in two counts.) It showed the exe¬ 
cution of the contract for the security of the purchase 
money of the furniture, and the failure of the appellee 
to pay past due installments. * * * Appellant 

could treat the contract as a chattel mortgage and fore¬ 
close a lien for the purchase money due and unpaid.” 
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To like effect is the case of Simpson Crawford Company 
Knight, 130 N. Y. Supplement, 236, decided June 29, 
1911. From the opinion we take the following: 

\ 

“This is an action to foreclose a lien upon a chattel. 
Plaintiff sold a piano to the defendant under a condi¬ 
tional sale agreement and proved that $70.42 was due 
and unpaid under the contract. Plaintiff also proved 
that it made repairs upon the piano, at the defendant’s 
request, to the value of $50. No claim for this sum 
is made in the complaint. The plaintiff had no lien 
upon the chattle for the amount of this last item. The 
Court erred in awarding the plaintiff a judgment for an 
amount including the $50 item, and directing that the 
chattel be sold to satisfy the amount of the plaintiff’s 
claim. The judgment is modified by reducing the same 
to the sum of $70.42, with appropriate costs in the 
court below and as modified, affirmed.” 

i 

f 

The following cases may likewise be helpful to the court 
in ai riving at a solution of the case at bar. We do not quote 
from them at length, but we invite the court’s attention to 
them, as being in point: 

i 

Southern Ice & Coal Company vs. Alley, Supreme 
Court of Tennessee, decided March 8, 1913, 154 S 
W., 537. 

Bloomingdale vs. Braun, decided May 8, 1913, 141 
N. Y. Supplement, 590. 

McDaniel vs. Chiaramonte, decided by the Supreme 
Court of Oregon, March 19, 1912, 122 Pacific, 33. 
Tufts vs. Stone, 70 Miss. 57. 

Standard Furniture House vs. Burrows, 59 Wash. 457. 
Chase vs. Kelly, Supreme Court of Minnesota, decided 
May 1, 1914, 146 N. W., p. 1114. The court’s at¬ 
tention is invited to the following dictum in the last 
cited case: 

“Under our decisions the seller in a conditional con¬ 
tract of sale which retains title in him until the pur- 
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chase price is fully paid, has three remedies where the 
purchaser in possession of the chattels defaults. He may 
foreclose his lien; he may retake the property, or he 
may sue for the unpaid purchase price.’ 

It is respectfully submitted that an action at law in such 
a case as the one at bar is not a plain and adequate and 
complete remedy. Either of the legal actions is only a par¬ 
tial remedy. If suit is brought for the price, the title is 
waived; if for the title the vendee is discharged of the con¬ 
tract price. The real purpose of the parties to the contract 
was to hold the books as security for the payment of the con¬ 
tract price. The equitable remedy, we submit, is the only 
complete remedy for accomplishing this purpose and doing 
ample justice between the parties. It does justice to the 
defendant because it allows him as a credit, on the amount 
he agred to pay, the amount he has paid; it does justice to 
the plaintiff, because it accomplishes the very purpose that 
both parties had in mind in entering into the contract of con¬ 
ditional sale, that is, secures the purchase price. 


THE FORFEITURE CLAUSE. 

It is the contention of the appellant in his brief that the 
clause in the agreement of March 2, 1910, providing upon 
appellant’s “default” that he would surrender to the West 
Publishing Company the books included in the contract, 
should be so construed that the appellee is forced to that 
remedy alone. This argument in its final analysis would 
mean that the appellant could simply stop payments and re¬ 
turn the books, where as the contracts (pages 6, 7 and 9, of 
the record) on their face show plainly that it was the inten¬ 
tion of the parties that he should pay the entire purchase 
price, even though in installments. The very use of the 
word “surrender” in the agreement of March, 1910, im- 
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plies a yielding to the demand of the West Co. rather than 
a return at the will of the vendee. 

The situation bears a certain analogy to a form of lease, 
that provides for the ending of the term upon default in pay¬ 
ment of the rent. Yet it has been held repeatedly that such 
a proviso is for the benefit of the lessor. 

In this connection we call the court’s attention to the 
case of Wills vs. Manufacturers’ Natural Gas Company 
(130 Penna. 222) 5 L R. A. 603. The syllabus of this case, 
in L. R. A., above covers the facts in its application here, and 
we quote it as follows: 

i 

“The condition of an oil lease that failure of the 
lessee to perform his covenants shall work an absolute 
forfeiture, and thereupon his privileges or easements 
shall absolutely cease, provided that this shall not pre¬ 
vent the collection of any money due from him before 
such forfeiture, is wholly in the interest and for the 
protection of the lessor, and it is at his option to exer¬ 
cise or not to exercise the right to declare the for¬ 
feiture. 

“A lessee cannot avail himself of his own act to 
vacate a lease, on the principle that no man should be 
permitted to take advantage of his own wrong.” 

The provision of the lease in the case cited, was that the 
failure of the lessee to keep and perform all the covenants 
contained in the said lease “shall work an absolute forfeiture 
of this grant, * * * and the privileges and easement 

hereby given shall absolutely cease, determine and be¬ 
come null and void” (p. 604). The contention was that 
the failure of the lessee to perform the conditions, were such 
a failure as worked a forfeiture of the lease, but the court 
could not see it that way, and held (p. 604), “it was very 
plain that this clause of the contract was inserted for the 
exclusive benefit of the lessor.” The Court in this case re- 
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views the authorities quite at length, and its doctrine was 
re-affirmed by the same court in Westmoreland Natural Gas 
Company vs. DeWitt, 130 Penna. 253. 

In Edmonds vs. Mounsey, 15 Ind. App., 403 44 N. E. 
196, the Court held as follows: 

“The provision avoiding the lease in case of default 
by the lessee innures to the benefit of the lessor, and is 
not effective in behalf of the lessee unless the lessor 
so elects.” 

See also Roberts vs. Bettman, 45 West. Va., 147, 30 
S. E. 95. 

Evans vs. Consumers’ Gas Trust Co. (Ind.), 
31, L. R. A. 676, 29 N. E. 398. 

It is respectfully submitted that the clause in the con¬ 
tracts in the case at bar were for the benefit of the vendor, 
and that the vendee, defendant, is not in a position to take 
advantage of his own wrong. 

r • 

THE DEFENDANT’S ANSWER AND STIPULATION. 

When this case came on for hearing below, it was the de¬ 
sire of both parties to present the one and only law point 
involved to the Court as clearly as the parties were capable 
of presenting it, and to avoid any confusion of the real is¬ 
sue by any dispute about the facts. There was only one law 
point in the case, and that was the right of the plaintiff to 
equitable relief under the facts as stated in the bill. The 
defendant denied the right; the plaintiff claimed it. It was 
this question that each of the parties agreed to present to the 
court and to abide by the result. For the purpose of clearing 
the record of any questions of fact and presenting this ques¬ 
tion solely, the parties entered into a stipulation and upon 
the signing and filing of that stipulation only one question 
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was argued to the court, that is, as has heretofore been dis¬ 
cussed, the right of the plaintiff to relief in equity. 

A review of the appellant’s brief, however, shows that as 
an after consideration, he has attempted to argue another 
question, namely, that the answer in evidence of a disputed 
fact and should be treated as such. 

A careful reading of the stipulation and the assignments 
of error will plainly show, it is respectfully submitted, that 
any contention of this kind is an after-thought and an at¬ 
tempt to present to this court a question which was not pre¬ 
sented to the Court below and which the parties in the court 
below agreed should be eliminated from the case for the 
purpose of presenting the real point in the case, namely, the 
question of law. 

The answer to the appellant s contention, as stated in his 
brief, at pages 11 and 12, is three-fold; first, the stipulation 
itself contained the entire evidence; second, there is no as¬ 
signment of errors upon which to found this contention; 
third, the rule in any event does not apply, as the defense 
which the appellant now attempts to have the court hold as 
true, was a defense made by way of confession and avoid¬ 
ance, and such a defense when set up in the answer, as here, 
must be proved by the defendant. 

A 

The Stipulation. 

The decree (page 13, record) recites that the case came 
on regularly to be heard, and the decree was rendered as a 
final decree in a final hearing of the cause. The stiplation 
filed (p. 13) shows that the facts stated in the plaintiff’s 
bill were admitted and “he (the defendant) further admits 
that the books designated in the contracts are now in the 







possession of the defendant under said contracts “And it 
is mutually agreed that this constitutes the entire evidence.” 
It is respectfully submitted that it is hard to conceive how 
the defendant can now contend that the answer is evidence, 
in view of the last clause of this stipulation, and we respect¬ 
fully submit he cannot now contend that he holds the books 
other than “under said contracts.” 

It is respectfully submitted that none of the cases de¬ 
fendant has cited in this connection sustain the proposition 
urged by him. Stipulations as to the facts take the place of 
findings of fact by the Court. Saltonstall vs. Russell, 152 
U. S. 628, 38 L. Ed. 576, Willard vs. Wood, 135 U. S. 314, 
34 L. Ed. 214. 

B 

The Assignment of Error. 

It is apparent, we respectfully submit, that when the de¬ 
fendant framed the assignments of error, he had no such 
point in mind as now urged by him. 

The five assignments of error (page 16, record), are in 
substance as follows: The first is, in general terms, to the 
overruling of the demurrer; the second, challenges the 
right of the plaintiff to maintain a suit in equity, the third, 
is directed to the motion to dismiss the proceedings as shown 
by a “certfication” on page 15 of the record, which in itself 
does not show the ground upon which said motion was 
made. (The only reasonable inference from the “certifica¬ 
tion” is, as the fact was, the motion was to dismiss under 
the recent equity rules, abolishing demurrers, except the 
motion was not in writing) ; the fourth is to the appointing 
of a receiver, and the fifth to the jurisdiction of the pro¬ 
ceedings. 
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We respectfully submit that only by a strained construc¬ 
tion can any of these assignments of error be given a mean¬ 
ing such as the defendant now seeks for them, and even if a 
strained construction would give them such a meaning it 
would only be in the most vague and general terms. 

We respectfully submit that any such general assign¬ 
ments of errors should not be considered by this court, and 
that such a proposition as submitted by the defendant should 
not be open to review in the absence of an assignment of 
error filed in the record, in accordance with the rule of this 
court. 

In this connection we desire to call the Court attention to 
the following authorities: 

State vs. Norris, 70 Md. 96. This case might likewise 
be construed as holding that the first, third, fourth 
and fifth assignments of error in are too general to 
be considered. 

See also State vs. Scarborough, 55 Md. 348. CYC., 
Vol. 2, p. 989. 

As regards the second assignment of error, it might be 
said that the doctrine of the right of election is not involved 
in the case. The Court held that the plaintiff had the right 
to maintain a suit in equity to foreclose the contract of con¬ 
ditional sale, under the authorities. For this reason, we 
submit the second assignment of error would seem to be in¬ 
applicable. 


c 

The Defendant’s Answer. 

Equity rule 40 of the Court below obviates the filing of 
a replication or reply to the answer to the defendant. Under 
its terms new matter set up in the answer is deemed denied 


i 
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by the plaintiff. The plaintiff’s bill alleged certain contracts 
as made by the defendant, copies of the contracts having 
been attached to the bill as exhibits, and alleged default in 
the payment of the installment purchase money. The de¬ 
fendant’s answer admits these contracts and the default, and 
seeks by way of confession and avoidance to defeat the 
plaintiff’s claim by a statement in the fifth paragraph, “that 
at the time said supplemental agreement was entered into, 
defendant was in default in his payments. * * * That 

in consideration of the plaintiff allowing the defendant ad¬ 
ditional time * * * the defendant agreed that at any 

time thereafter that he should become in default in the pay¬ 
ments then agreed would be made, that he would surrender 
up all the books purchased from the plaintiff and would 
waive any equitable rights he might have therein, and the 
plaintiff agreed that in the event the defendant should make 
fault, that it would take back said books and discharge the 
defendant from any liability.’’ We assume that the de¬ 
fendant from any liability.’’ We assume that the defend¬ 
ant intends by this some other and additional agreement 
than the written contracts set up in the bill as he surely 
would not be permitted to vary them. Further statements 
in the answer to paragraph seven of the bill are by way of 
confession and avoidance. 

It is respectfully submitted that the rule sought to be in¬ 
voked by the defendant does not apply, as the answer sets 
up a defense not directly responsive to the bill, but by way 
of confession and avoidance. 

This court so held in the case of Dexter vs. Gordon, 11 
Appeals, D. C., p. 60. The facts so far as applicable here, 
are set forth at page 62 of the opinion of the court as fol¬ 
lows: 

“Defendant by his answer set up this litigation (prior 
litigation between the same parties) and its results in 
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bar of complainant’s demand, attaching to said answer 
copies of the various proceedings. These allegations 
of the answer were not in direct response to the charges 
of the bill, but raised an independent defense in the 
nature of confession and avoidance. Having been put 
in issue by the replication it was incumbent upon the 
defendant to make proof of them.' 

A good illustration of the doctrine and its limitations, we 
submit, is contained in McCoy vs. Rhodes, 11 Howard 131 
13 L. Ed. 634, cited in the above case. The bill alleged that 
the defendant Rhodes had purchased certain real estate, en¬ 
tering three of said parcels in the name of one Montgomery, 
but that they really were owned by Rhodes. The fourth 
parcel, the bill alleged had been entered in Rhodes’ name, 
and that Rhodes had given Montgomery a deed for same. 
The bill sought to subject this property to a judgment re¬ 
covered by McCoy against Rhodes. The answer denied di¬ 
rectly that Montgomery’s title was Rhodes’ title, and there 
being no proof to the contrary the Court held that the com¬ 
plainant must fail, as respect these parcels. In answer to 
that part of the bill which sought to subject the fourth par¬ 
cel, the defendant admitted that the entry was made by 
Rhodes in his own name, but in avoidance alleged that 
Montgomery’s money was paid into the Land Office and that 
the conveyance to him by Rhodes was in fulfillment of a 
previous agreement between Rhodes and Montgomery, and 
that the property belonged to Montgomery. The Court held 
that the answer to the allegation concerning the fourth par¬ 
cel being by way of confession and avoidance, it was in¬ 
cumbent upon the defendant to prove it by evidence. • 

‘‘There is no proof in the cause of the facts above set 
forth by the answer. That Montgomery furnished the 
money paid, and that the land was entered for his use 
under previous agreement are facts within the peculiar 


knowledge of the respondents; they arc not responsive 
to charges made by the bill, but set up an independent 
defense. In such cases the mle in ‘that a discharge set 
up in avoidance, coupled with an admitted liability, 1 
the answer be replied to (as it is here under equity ru e 
40) must be proved by the defendant.’ This is the 

settled rule.” 

The Court is respectfully referred upon this point to the 
following cases: 

Seitz vs. Mitchell, 4 Otto; 94 U. S. 580, 24 L. Ed. 179 
(appeal from the Supreme Court, D. C.). 

Humes vs. Scruggs, 4 Otto; 94 U. S. 22; 24 L. Ed. 51. 
Roach vs. Summers, 20 Wallace 165, 22 L. Ed. 253. 
Clements vs. Nicholson, Moore vs. Clements, 6 Wal¬ 
lace 299, 18 L. Ed. 786. ^ m _ 

Gunnell vs. Bird, 10 Wallace 304, 19 L. Ed. 913. 

LACHES AND THE APPOINTMENT OF A 

RECEIVER. 

i 

It is respectfully submitted there were no laches in filing 
the bill, and no attempts on the part of the plaintiff to lie by 
and await the result of an experiment as set forth by the 
appellant in his brief. On the other hand the bill alleges 
and the stipulation admits that during the period from Octo¬ 
ber, 1907, to April, 1911, the defendant made various pay¬ 
ments on account, although never in the sums which he 
agreed to pay, and various other promises to pay which he 
did not keep (Rec. page 5). We respectfully submit there 
were no laches in filing the bill, under such circumstances. 
There is nothing in the answer on this subject and no as¬ 
signment of error on this ground. 

It is likewise respectfully submitted that the appoint¬ 
ment of a receiver was the only practicable way of the court 
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enforcing the lien established. The cases cited in appel¬ 
lant’s brief to the effect that a judgment and execution must 
be issued on the law side of the court before there is a 
remedy in equity, are applicable, we submit, to a judgment- 
creditor s bill, but not to the enforcement of a lien over 
which equity has jurisdiction. The only practicable way for 
a court of equity to enforce the lien is to appoint a receiver. 
We submit if the cause was one cognizable in equity that the 
proper method of enforcing the lien was to appoint a re¬ 
ceiver and sell. 

We respectfully submit that the court below was correct 
in its decree. 

Respectfully submitted, 

H. Winship Wheatley, 
Attorney for Appellee. 



